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Witz, Biedler & Co. v. Fite and Others. — Decided at Richmond, 
May 2, 1895. — Buchanan, J : 

1. Contracts — Merger. In general, a simple contract is extinguished by a 
specialty security for the same debt, if the remedy upon the latter is co-extensive 
with that which the creditor has on the former. 

2. Contracts — Specialty and simple contract — merger — presumption. If the higher 
security shows on its face that it was executed for the same debt as the simple con- 
tract, and shows further that it was not taken in satisfaction of the simple contract, 
but in addition and collateral to it, there is no merger. But if the higher 
security simply shows that it was given for the simple contract, and nothing more 
appears, the presumption, at least of fact, is that it was in satisfaction of the sim- 
ple contract, and the latter is merged into the former. 

3. Contracts — Specialty and simple contract — merger — parol evidence. If the 
higher security does not show on its face that it was given for the same debt as the 
simple contract, and the party relying upon the merger or extinguishment of the 
simple contract is compelled to resort to evidence other than the higher security, 
in order to show the purpose for which it was executed and accepted, then the 
party claiming that it was given as collateral security, and not in satisfaction of 
the simple contract, should have the right to introduce parol evidence also to sus- 
tain his contention. This violates no rule of law, but is only an explanation of 
the purpose for which the higher security was given. 



George Campbell Co. v. George Angus & Co. — Decided at Rich- 
mond, May 2, 1895.— Biely, J : 

1. Pleading — Assumpsit — bill of particulars — demurrer. The bill of particulars 
required by section 3248 of the Code is no part of the declaration, and a demurrer 
will not lie for defects in such bill. The proper course to pursue, where a suffi- 
cient bill of particulars is not filed, is to apply to the court to require the plaintiff 
to file an amended and sufficient account of his claim ; and if he fails to do so, to 
move the court to exclude evidence of any matter not described sufficiently to give 
the defendant notice of its nature and character. 

2. Pleading — Assumpsit — bitt of particulars— foreign money — evidence. The office 
of a bill of particulars is to give a fuller and more particular specification of the 
matter contained in the declaration. The bill of particulars is to be read in con- 
nection with the declaration, and where the bill sets forth the items of account in 
sterling money, but its value is calculated and expressed in federal money, and 
the declaration alleges an indebtedness in money of account of the State, this 
is sufficient to admit the introduction of evidence of transactions between the 
parties in sterling money. The better practice, however, is to set forth, in the 
declaration, the indebtedness in sterling money and leave it to the jury to ascer- 
tain its value in domestic money, or to state the indebtedness to be in foreign money 
of the value of so much domestic currency. • 

3. Pleading — Inquiry of damages — issue. Where the defendant has appeared 
and pleaded no inquiry of damages is necessary. Where an issue is made by the 
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pleadings, and it is tried by a jury, then the jury assess damages at the same time 
that they try the issue, and in such case no writ of inquiry is necessary. 

4. Pleading — General issue — special plea. Where the general issue has been 
pleaded, a special plea that sets up matter of defence, which can be proved under 
the general issue, should he rejected. 

5. Appellate Court — Objection not made in court below. Objections to the 
introduction of evidence not made in the trial court cannot be raised and consid- 
ered in the appellate court. 

6. Appellate Court — Copies of letters — harmless error. Although it was im- 
proper and irregular to admit in evidence copies of letters, without notice to pro- 
duce the originals, or other foundation laid for the introduction of the copies, yet, 
if it appears from an examination of the letters that they were not necessary for 
the maintenance of the plaintiffs case and could not have prejudiced the defend- 
ant, the appellate court will not, for this reason, reverse the judgment of the court 
below. 

7. Factor and Principal — Advances by factor — power of sale by factor. Though 
in ordinary dealings a factor must obey his principal's orders as to prices and sales, 
yet if the factor makes advances on the goods to his principal and demands pay- 
ment of said advances, and they are not returned, he has the right to sell and re- 
imburse himself. Under such circumstances, the factor has a special property in 
the goods, and the right to sell flows therefrom. 

By the Editor.— Wright v. Smith 81 Va. 777, is in conflict with this case, on 
the point that a bill of particulars filed with the declaration is so far a part of it, 
that objection to the bill for insufficiency may be raised by demurrer to the declara- 
tion. As to this point, therefore, Wright v. Smith must be considered as overruled. 



